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Few peculiarly American political devices have so perennial 
an interest, it seems, as our guardianship of the Constitution 
through the power of the judiciary. How unusually strong that 
interest is to day is well attested by the numerous examinations, 
chiefly within the past two years, of the sanctions for this much 
debated function. Especially significant is it, however, consid- 
ering all that a long succession of legalists, historians, and political 
scientists have written upon the origin of judicial control, that 
so much fresh matter can be added to the elucidation of this 
problem. 1 Yet it must be admitted that real contributions to 
various aspects of the topic may be found in the recent studies by 
Prof. A. C. McLaughlin, Prof. E. S. Corwin, Prof. C. A. Beard, 
Dr. C. G. Haines, and Mr. H. P. Dougherty, not forgetting also 

1 Such, for example, as: Story, Commentaries on the Constitution; George Ban- 
croft, History of the Formation of the Constitution of the United Stales (1889) (1882) ; 
H. W. Kogers (editor), Constitutional History as seen in American Law, New York 
(1890); Brinton Coxe, Judicial Power (1893); W. M. Meigs, Growth of the Consti- 
tution (1910); G. B. Elliot, The Legislature and the Constitution, 5; Political 
Science Quarterly, 224; J. B. Thayer, Legal Essays; S. E. Baldwin, The American 
Judiciary (1904); W. W. Willoughby, American Constitutional System (1904), etc. 
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such late articles as those by Mr. Hampton L. Carson, Mr. C. H. 
Burr, Mr. Herbert Pope, Mr. W. M. Meigs and others. 2 

Perhaps the most stimulating result of any attempt to correlate 
these separate contributions, is the conviction that there are 
still gleanings left in the field. Such a stimulus accounts for the 
present paper whose primary object is a reexamination of the 
most probable date for the establishment of the doctrine of judi- 
cial supervision— and abrogation — of unconstitutional legislation. 

History and legend, alike, having done so much to make it 
proverbial that the power of the Supreme Court over acts of 
Congress builds upon Chief Justice Marshall's potent decision in 
Marbury vs. Madison, it is but natural to start our investigation 
from the same epochal date. For if all practice since February 
1803 bases itself upon the dictum of John Marshall we may well 
inquire, upon what Marshall's pronouncement was founded. 3 

2 A. C. McLaughlin, The Courts, the Constitution and Parties, Chicago, (1912); 
E. S. Corwin, The Rise of Judicial Review, 9 Michigan Law Review, 102-128, 283- 
316 (also 4 Michigan Law Review, 616) ; E. S. Corwin, National Supremacy, New 
York, (1913) ; C. A. Beard, The Supreme Court and the Constitution, New York (1912) ; 
H. P. Dougherty, Power of the Federal Judiciary over Legislation, New York, (1912) ; 
CD. Haines, The Conflict over Judicial Powers in the United States to 1820, 
Columbia University Studies, vol. 35, No. 1; H. L. Carson, The Historic Relation 
of Judicial Power to the Constitution, 60 University of Pennsylvania Law Review 
687, ff. ; C. H. Burr, Unconstitutional Law and the Federal Judicial Power, 60 
University of Pennsylvania Law Review. 624 ff. (1912) ; H. Pope, The Fundamental 
Law and the Courts, 27 Harvard Law Review, 45-67, November (1913) ; W. M. Meigs, 
The American Doctrine of Judicial Power, and its Early Origin, 47 American Law 
Review, 691 September-October (1913) (largely restates views presented in earlier 
numbers of the same Review) ; Robert P. Reeder, Constitutional and Extra Con- 
stitutional Restraints, 61 University of Pennsylvania Law Review, 441, ff., May 
(1913) (bibliography good); J. B. McDonough, Usurpation of Power by Federal 
Courts, 46 American Law Review, 45 ff . (superficial) ; W. F. Dodd (review of Beard's 
Supreme Court and Constitution and Dougherty's Power of Federal Judiciary) 
18 American Historical Review, 380, January (1913); Horace A. Davis, Annulment 
of Legislation by the Supreme Court, 7 American Political Science Review, 541-587, 
November (1913) (possibly the strongest presentation, based on historical research, 
of the argument Against judicial control) ; G. E. Roe, Our Judicial Oligarchy, New 
York (1912) (very superficial) ; Max Farrand, The Framing of the Constitution of the 
United States, New Haven (1913) (very slight reference, but reviewed on this score 
by Dodd, 19 American Historical Review, 402, and LataneV 7 American Polit- 
ical Science Renew, 697); F. N. Judson. The Judiciary and the People, New 
Haven (1913) (series of lectures — suggestive.) 

3 1 Cranch, 137-179. 
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It is hardly necessary to pause over the often repeated incidents 
of the case of Marbury vs. Madison. It is the familiar story of 
the organization of the District of Columbia late in February, 
1801, which necessitated President Adams' eleventh-hour ap- 
pointments of justices of the peace there, with the result that cer- 
tain of the fully completed commissions had not yet been sent 
out, when Jefferson became president and forbade their delivery, 
hence the effort of Marbury and others of these appointees to 
secure their offices by a writ of mandamus from the Supreme 
Court to Madison, who had followed Marshall as secretary of 
state. Likewise we recall the court's denial of the writ when 
Marshall declared that though the right was clear, and the 
mandamus a proper remedy, yet the court was powerless to grant 
it since the judiciary act under which the suit was brought could 
not constitutionally grant this original jurisdiction to the Supreme 
Court. 

An analysis of the court's decision shows six bases upon which 
it assumes to rest. (1) The nature of the facts in the case, (2) 
legislative antecedents, (3) judicial precedents, (4) established 
sanction, (5) constitutional authority, and (6) rational inter- 
pretations. It is significant to note that these bases, of Mar- 
shall's decision, correspond most strikingly, though in reverse 
order, with the similar distinct steps which are traceable in the 
growth of the judicial power in the history of the government 
prior to 1803, viz., (1) its origin, (2) adoption, (3) validation, 
(4) usage, (5) ratification, and (6) confirmation. In short Mar- 
shall was thus unconsciously retracing the evolution of the fun- 
damental authority of his decision, as we may find in tracing the 
natural course of this evolution. 

The potency of the logic of the opinion in Marbury vs. Madison 
lies essentially in its recognition of "certain principles supposed to 
have been long and well established." 4 These briefly are, as 
Marshall indicates: the people in their capactiy of national sover- 
eign, establishing certain basic ideas of government of a neces- 
sarily permanent character, expressed in a written constitution, 

« 1 Cranch, 175. 
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for a governmental organization of separated powers having pre- 
scribed limits. From this the corollary is clear. "The Consti- 
tution is either a superior paramount law unchangeable by ordi- 
nary means; or it is on a level with ordinary legislative acts and 
like other acts is alterable when the legislature shall please to 
alter it. If the former part of the alternative be true then a 
legislative act contrary to the Constitution is not law; if the latter 
part is true, then written constitutions are absurd attempts on the 
part of the people to limit a power in its power illimitable." The 
solution of this irresistible alternative is to be sought in the judi- 
cial power for "it is emphatically the province and duty of the 
judicial department to say what the law is. Those who apply 
the rule to particular cases must of necessity expound and inter- 
pret that rule." Moreover they must resolve the question of pre- 
cedence where laws conflict. Hence, the conclusion comes, that 
"it is essential to all written constitutions that a law repugnant 
to the Constitution is void; and that courts as well as other depart- 
ments are bound by that instrument." 

Thus Marshall crystallized concisely and pregnantly the pet 
ideas of his day as indicated by such great congressional debates 
as those of 1789, of 1796 and particularly of 1802, touching the 
sovereign people, the paramount Constitution, the limited govern- 
ment, a system of checks and balances, and the bulwark of an 
independent judiciary. 

How truthfully, moreover, Marshall spoke of the long estab- 
lished sanction of these prevalent principles is most strikingly 
confirmed by the investigations of Professor McLaughlin, Pro- 
fessor Corwin and others. The former has shown particularly 
what were the dominant ideas of the men of the Revolution and 
whence these came. A summary of his effective analysis of this 
atmosphere of political theories shows some five leading concepts 
which affected the position of the judiciary. 5 The first is the idea 
of the separation of powers and the independency of the judiciary, 
hence the courts believe they are not bound by decisions of a 
collateral branch in interpreting the Constitution. Second, is 

s McLaughlin, The Courts, the Constitution and Parties, pp. 105-107. 
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the prevalent deep conviction of a need to limit government to 
insure personal rights. Third, there is a notion of a fundamental 
law in all free states, which must be maintained to protect personal 
rights. Fourth, is a belief strong among the young lawyers of the 
Revolution of the existence of natural rights paramount to all 
government. Lastly is noted a belief, confirmed by Coke, that 
English courts might hold an act of parliament contrary to 
natural rights as thereby null and void. Also Professor Mc- 
Laughlin emphasizes the fact that the break of colonial with 
English constitutional growth comes at a time when English 
courts are still independent and influential, and parliament itself 
a legal tribunal. 6 

Elsewhere Professor McLaughlin emphasizes the importance 
of the fact that the Constitution declares itself to be law and hence 
enforceable in the courts. 7 Seizing this idea, to which as expressed 
by Professor McLaughlin exception has been taken, Mr. Pope, in 
his article "The Fundamental Law and the Power of the Courts," 
has very suggestively developed the significance of the position of 
the courts in a government of distinctly separated powers, holding 
that while the legislature can express a constitutional opinion, 
only the courts can declare what is law, and can expound the 
Constitution as law. A chief fault of his argument, however, 
seems to be a failure to grasp the significance of the location of 
the sovereignty behind every fundamental law. 3 

Professor Corwin also has given a concise exposition of the 
development of theories touching the judiciary in the United 
States. 9 In this connection he has contributed effective evidence 
of the significant direct influence upon "the Fathers" of state- 
ments by Coke and Blacksone as to the power of English courts 
to declare the nullity of a statute contravening natural right and 
reason. Most pertinent, however, for our inquiry, is the evidence 
afforded by Professor Corwin's recent careful analysis of the con- 
stitutional theories expressed in the federal convention, especially 

6 Ibid, 194-99. 

7 Ibid, 245-91. 

8 27 Harvard Law Review, 45-67. 

9 4 Michigan Law Review, 616; 9 Michigan Law Review, 102, 283. 
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upon the question of the inherent nature of a coordinate independent 
judiciary. 10 From the dominance of this theory and the defini- 
tions thereof given in the convention the conclusion is reached 
that the framers clearly understood the doctrine of judicial con- 
trol to be a characteristic of the Constitution. 

The question of the actual attitude taken by the federal conven- 
tion upon the subject of judicial abrogation is, indeed, a vital one 
for probably few statements in Marshall's decision have been so 
strenuously disputed as the assertions that the construction set 
forth therein was explicitly supported by "the peculiar expressions 
of the Constitution of the United States." He cited in proof the 
extension of the judicial power of the United States to all cases 
arising under the Constitution; the need of a bulwark to assure 
the enforcement of the constitutional guarantees and prohibitions 
in behalf of personal rights, against legislative infringement; 
and, also, the special oath binding the judiciary to act agreeably 
to the Constitution. These Marshall declared were but selected 
evidences "that the framers of the Constitution contemplated 
that instrument as a rule for the government of the courts." 11 

Critics however have strongly asserted that Marshall's conclu- 
sions are pure inferences since the Constitution itself nowhere 
explicitly states that acts of Congress violating its provisions may 
be disregarded by the courts. It thus becomes an important 
question whether the framers intended that this should be im- 
plicit in the instrument they had prepared. For evidences of such 
intentions Elliot's Debates have long been scrutinized, but since 
the appearance of Professor Farrand's indispensable Records of 
the Federal Convention it has been needful to resurvey the subject. 
Among such new studies are the recent brochures by Professor 
Beard and Mr. Dougherty. 12 Mr. Dougherty contributes some- 
what in the way of emphasis and reorganization of the story of 
the growth of the supreme law, and judicial clauses in the Consti- 

10 In a forthcoming article the manuscript of which Professor Corwin has very 
kindly afforded me the privilege of reading and citing — nor has Professor Corwin, 
in this analysis, by any means exhausted the instances of expressed opinions in the 
convention. 

11 1 Cranch, p. 178; cf. for criticisms, Coxe, Judicial Power, etc., pp. 54-67. 

12 Cited, p. 1, above. 
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tution. More significant, however, is Professor Beard's poll of 
the personal attitude of members of the convention as shown by 
their utterances or practice about 1787. Neither study, however, 
has exhausted the evidence upon the convention. 

To understand clearly the principles of judicial power as devel- 
oped by the convention of 1787 one must keep ever in view that 
fundamental query which shows itself in some guise through every 
phase of the proceedings; to wit, how should this new instrument 
of government receive from its formulation a peculiar sanction 
as paramount law to which all other legislation must yield without 
parley or use of force. The necessity of some especial guarantee 
for national law was impressed upon every delegate by the dis- 
graceful provincial disregard of federal treaty obligations. But 
such a necessity was also predicated by state experiments aiming 
to give security to their constitutions by such devices as official 
oaths (New Jersey), executive veto rights (Massachusetts, etc.) 
a council of revision (New York), or of censors (Pennsylvania), 
and a growing general tendency toward judicial disregard of 
unconstitutional legislation. 1 ' 

Why the practice of judicial abrogation, of all these devices, 
should have become the preeminent bulwark of the Constitution, 
is probably as explicable as the corresponding disregard of national 
plighted faith which chiefly brought its exercise. How pertinent 
this issue was in the summer of 1787 is most strikingly illustrated 
by a circular letter sent forth to the States, from the Congress at 
New York, almost on the eve of the assembling of the conven- 
tion at Philadelphia. 

This circular of April 13, was drafted by the secretary of foreign 
affairs in accordance with resolutions unanimously adopted by 
Congress on March 20, in votes of both of these days all States 
in the Union except New Hampshire being represented. 14 The 
letter was the outgrowth of protests made by the British govern- 
ment regarding American violations of the treaty of 1783, and it 
strongly admonished that every State should pass a general act 

1S Cf. W. F. Dodd, Revision of State Constitutions, pp. 30-39. 
14 Journals of Congress, 1878, p. 32 ff. It is interesting to note that Rhode 
Island was represented by Varnum of Trevett vs. Weeden fame. 
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declaring the abrogation of all laws repugnant to the treaty obli- 
gations of the confederation. 

"Our national Constitution having committed to us the man- 
agement of the national concerns with foreign states and powers," 

declared Congress, " it is our duty to take care that 

the faith of treaties remain inviolate. . . . When there- 
fore a treaty is constitutionally made, ratified and published by 
us it immediately becomes binding on the whole nation, and 
superadded to the laws of the land, without the intervention of 
State legislatures." 16 After explaining fully the desired general 
repeal by description, rather than enumeration, and with a clause 
enjoining the courts to declare the nullity of all legislation contrary 
to the treaty stipulations, Congress explained that thus, "by 
repealing in general terms all acts and clauses repugnant to the 
treaty, the business will be turned over to its proper department, 
viz., the judicial; and the courts of law will find no difficulty in 
deciding whether any particular act is, or is not contrary to the 
treaty." 16 

Prompted by such admonition is it surprising that Massachu- 
setts and other States immediately passed the prescribed repealing 
act and that in several States the courts began "to take hold of" 
repugnant acts of the legislatures? 17 Sent forth thus upon the 
very eve of the meeting of the Philadelphia convention could this 
circular letter have failed of a deep impression upon the minds of 
its members, some six of whom had, indeed, as members of Con- 
gress, voted for the issuance of this letter. 18 And, yet more, in the 
face of so close an approximation of the idea of a supreme law of 
the land under judicial guardianship, what possible wonder is 
there that the convention most carefully considered the function 
of judicial supervision of legislation under the new Constitution 
which they were framing. 

15 Journal of Congress, p. 32. 

16 Ibid, p. 36. 

17 Massachusetts passed a repealing law April 20, Cf. Goodell 7, Harvard Law 
Review, 415. For the action of other States see Corwin, National Supremacy, 
ch. iii. 

18 These were King, Johnson, Madison, Blount, Few and Pierce. 
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How potently under such stimuli the problem of a paramount 
sanction influenced the character of the federal "frame of govern- 
ment" can be traced particularly in the persistent appearances of 
two proposed solutions of the difficulty; the one a council of revi- 
sion for national legislation, the other a mode of congressional 
abrogation of objectionable state measures. The result was the 
adoption of the supreme law clause, the definition of the scope of 
judicial cases, the qualified executive veto, and the requirement of 
special oaths from all members of government to observe and 
support the Constitution. The connection of these results with 
the exposition of judicial power can be seen from a review of the 
course of action touching the proposed protective expedients. 

Of the dates of the federal convention especially pertinent to 
the recognition of the abrogative function of the judicial power 
some twenty deserve our notice. While these vary in relative 
importance, yet each instance contributed to the chain of occa- 
sions whose number and natural sequence should indicate how 
much larger a part the matter of judicial control played in the 
convention than is usually supposed, and how much more sig- 
nificant in its coherent evolution was the ultimate result achieved. 19 

It was natural in view of the imperative need of State restraints 
that so early as May 29 and 31, by Madison's account, the idea 
of revision of the acts of state government by Congress should 
have been accepted without dissent. 20 And particularly perti- 
nent was it that Franklin should have brought about the explicit 
inclusion of treaties in the rudimentary supreme law clause. 21 
By this development of the ideas of the circular of April 13, all 

19 These dates were May 29, and 31, June 8, 11, 15, 16 and 18, July 17 and 23 and 
August 23, chiefly touching some mode of nullifying repugnant state laws ; June 
4, and 6, July 21 and August 15 upon the proposition of a council of revision for 
acts of Congress, and also July 18, August 22, 23 and 27, and September 12 and 14 
significant for the combination of the lines of development underlying these two 
movements. It is believed that the accumulative force of this evidence will 
warrant our foregoing in this paper the more interesting method, almost invariably 
followed, of presenting characteristic quotations from the six, eight, or at most 
striking debates upon judicial control. 

20 Farrand: Records of the Federal Convention, i, p. 21; i, p. 59-60. 

21 Ibid, i, 54, 61. 
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State laws contravening the Articles of Union and treaties of the 
United States were to be negatived by the national legislature. 

A few days later, on June 4, a resolution of the "Virginia plan" 
touched the growing apprehension of danger from the legislative 
power, and caused a motion by Wilson and Madison, providing 
that the national legislature should be checked by a joint execu- 
tive — judiciary council of revision. 22 But after debate the scheme 
was tabled on the motion of Gerry and King, both of Massachu- 
setts, who urged that in any case the judiciary would have the 
function of nullifying unconstitutional laws. 23 The vote to table 
stood 64, but Butler's and Gerry's substitute motion to vest the 
immediate revisionary functions in a qualified veto carried by an 
8 to 2 majority. 24 Among the other members participating in, 
or attending this debate were Franklin, Wilson, Bedford, Pierce, 
McClurg and Yates. Two days later another debate on the 
tabled proposition brought protests from Pinckney and Dickinson, 
against the inclusion of the judges in the council of revision, Dick- 
inson objecting that it was an improper mixture of governmental 
powers and contrary to judicial independence. The delegations 
of Massachusetts, New Jersey, Pennsylvania, Delaware, Maryland, 
North Carolina, South Carolina and Georgia against those of 
Connecticut, New York and Virginia voted to exclude judges from 
a council of revision. 25 

Two days after his opposition to including judges in the re- 
visionary council (June 8), Charles Pinckney was responsible for 
reopening the question of the Congressional veto upon state laws. 
He asserted that the adoption of the new government would 
ipso facto abrogate all state laws and constitutions in conflict 
therewith. 26 While a debate of June 11, brought from William- 
son of North Carolina the declaration that "the union will become 
the law of the land," apparently the first use in the convention of 

22 Farrand, i, 94, 97', 114. The debate is reported by Madison, Yates, King, 
Pierce and Mason. 

23 The idea of the council of revision (Madison said on August 14) was borrowed 
from New York. Cf. Farrand, ii, 291. 

24 Connecticut and Maryland opposed it. 
26 Ibid, i, 139. 

26 Ibid, i, 164, 170. 
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the phrase here italicized. 27 Then the New Jersey plan on June 
15, offered as its sixth article a supreme law proviso intended to 
solve the problem of controlling state acts. 28 Although during 
the next day's debate on the measure Lansing of New York 
declared that the States would allow no sort of national negative 
on their laws, 29 nevertheless, on June 18, Hamilton his colleague, 
offered a "plan" which contained a provision that State laws 
contrary to the Constitution, etc., should be void. 30 

After remaining for a time in abeyance the matter of special 
safeguards against objectionable legislation was revived on July 17. 
The question of the Congressional veto on repugnant state laws 
being again under debate it was urged, especially by Madison, Sher- 
man, and Gouverneur Morris, that such was the function of the 
courts which would abrogate unconstitutional laws. 31 Therefore 
on the motion of Luther Martin there was substituted a statement 
essentially that of the supreme law provision of the New Jersey 
plan of June 13, thus specifically recognizing that the judicial 
power offered the proper solution of the problem. 32 The spirit 
of the action was also reflected by McClurg in a later debate of 
the day when he urged as equally essential that the independence 
of the executive and of the judiciary be protected. 33 

As a consequence of the action of July 17, Randolph's draft of 
a compromise proposal intended to conciliate the small states 
was eliminated, this proposal having been that if congressional 
revision were adopted there might be an appeal by the States 
from specific cases of such a veto to the national judiciary who 
should declare the congressional negative void if it should appear 
to be contrary to the Constitution. 34 Instead of such a compro- 
mise, however, on July 18, the action of the previous day was 
strengthened by the unanimous adoption of a broader measure, 

27 Ibid, i, 207. 
18 Ibid, i, 245. 

29 Ibid, i, 250. 

30 Ibid, i, 293. 

31 Ibid, ii, 27, 28. 

32 Cf. Ibid, iii, 273. 

83 Ibid, ii, 33. Cf. Also 26 and 34. 

34 Ibid, iii, 56, drawn up on July 10 — mentioned on July 16. Cf . Ibid, ii, 17. 
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viz., a rudimentary judicial jurisdiction clause, sponsored by Madi- 
son. 35 This resolution stated ' ' that the jurisdiction of the national 
Judiciary shall extend to cases arising under laws passed by the 
general Legislature and to such other questions as involve the 
National peace and harmony." 

This recognition of the sphere of the courts, moreover, proved 
a potent influence when on July 21, the national aspect of the 
control of unconstitutional legislation was again brought before 
the convention by Wilson and Madison, who, undeterred by the 
defeat of their previous efforts, and much to the declared surprise 
of Gerry, sought to revive the council of revision project with its 
joint executive and judicial membership. Despite their argu- 
ments for additional bulwarks the proposal was voted down after 
ample debate involving clear-cut assertions of the doctrines of 
"judicial control." 36 In this debate Caleb Strong of Massachu- 
setts declared that he agreed with Gerry that judges should not 
share in making the laws which must later come before them for 
action. 37 This statement when compared with Gerry's unequiv- 
ocal opinions on the matter in the Convention and viewed in 
the light of Strong's own previous experiences, and his later opin- 
ions, leaves no doubt as to his adherence to the idea of judicial 
control. 38 Likewise Rutledge and Gorham on this occasion held 
almost the same language as Gerry and Gouverneur Morris, who 
were among the chief advocates of the abrogative functions of 
the courts. 39 Among the other notable statements in favor of 
judicial supervision were those of Luther Martin 40 who like Rut- 
ledge, Gorham and Gerry opposed the council of revision, and 
Mason, 41 who joined Wilson, Madison, Morris, Strong and Ells- 
worth in supporting it. 

The discussion of the matter of securing a sanction for the 
"supreme law," involving the questions of legislative or popular 

35 Ibid, ii, 39, 46. 
35 Ibid, ii, 72-80. 
57 Ibid, ii, 75. 

38 He had been an attorney in Brattle vs. Hinckley in 1786. Cf. Goodell, 7 
Harvard Law Review, 415. He was also active for the judiciary act of 1789. 

39 Farrand, ii, 79, 80. Cf . ii, 298-301. 

40 Ibid, ii, 76. 

41 Ibid, ii, 78. 
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ratification, and of oaths to support the Constitution (July 23) 
afforded Gerry, G. Morris and Madison another opportunity to 
express their constant and definite adhesion to the doctrine that 
the judiciary could nullify objectionable legislation. 42 Madison 
declared that "a law violating a constitution adopted by the 
people themselves would be considered by the judges as null and 
void." 43 (Other members known to have been present during 
this discussion were Houston of Georgia, Spaight, Martin of 
Maryland, Mason, Gorham, Ellsworth, King, Daniel Carroll, 
Williamson, Gen. C. Pinckney, Wilson, and Randolph, as well as 
Langdon and Gilman, who arrived that day from New Hampshire.) 
The day following this debate of July 23 was appointed the com- 
mittee on detail which reported on August 6. 

While the report of the committee of detail was under considera- 
tion by the convention, Madison on August 15, brought in a new 
scheme for the revision of acts of Congress upon their passage by 
either the Supreme Court or the executive, or both. 44 But Con- 
gress should be able to pass the vetoed act over the negative of 
either executive or court by a two-thirds majority, over that of 
both court and executive by a three-fourths majority vote. 
Charles Pinckney at once objected that the judges ought not to 
interfere in legislative business which would involve them in 
politics "and give a previous tincture to their opinions."^ The very 
obvious inference that Pinckney expected the court to have to 
decide later, in the ordinary course of judicial business, upon the 
validity of acts of Congress seems unavoidable when we find that 
Mercer at once arose and protested against this general theory 
that the courts could negative an unconstitutional act. Here 
Gerry, the constant expounder of judicial abrogation, protested 
that this matter had been settled, that the convention had already 
voted the council of revision down. Thereupon the convention 
confirmed their, former decisions and by rejecting Madison's 
motion by an 8 to 3 vote definitively settled the issue. 

" Farrand, ii, 89-93. 

43 Farrand, ii, 92. 

44 Ibid, ii, 294, 298, ff. 
46 Ibid, ii, 298. 
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However the debate continued upon the idea of judicial control, 
Dickinson recording his dislike of the theory but his inability to 
see a practicable substitute. No one else opposed the doctrine, 
while various others supported it. In this debate were Wilson, 
Madison, Gerry, Gorham, Mercer, Carroll, G. Morris, Ellsworth, 
Dickinson, Chas. Pinckney, Sherman and Williamson, while 
Strong and Mason are known to have been among the others who 
were present but did not speak. 

Considering the celerity and decisiveness of the defeat of this 
council of revision idea even in new guise, also the definite men- 
tions of acts of Congress, and of the Supreme Court, and remem- 
bering the various unequivocal statements of the judicial control 
idea, while also, at the same time, bearing in mind the extent of 
the discussion of the idea, first and last, not only on this day but 
upon numerousother occasions of which this debate was the climax 
surely then it would seem that the action of August 15 should 
leave little doubt of the definite acceptance of judicial revision 
by the convention. Indeed, is not this judgment confirmed when 
we stop to analyze the action of August 15? That is to say, what 
did or did not the rejection of the council of revision mean? This is 
easily answered if we but glance over the proceedings which 
immediately followed. Thus it meant first, as seen by the action 
of the same day, that executive revision was definitely accepted, 
but subject to passage over such a veto. Second, the debates of 
August 18, 20 and 27, and September 7 upon the plan of an exec- 
utive advisory council of which the chief justice was to be a 
member, with its concomitant feature the requirement of advance 
opinions from the Supreme Court, in the manner of the Pennsyl- 
vania practice, all show clearly that judicial advice was not yet 
precluded. 46 And third, the speedy adoption, thereafter, of a 
liberal definition of judicial jurisdiction proves the broad 
recognition of judicial power. How much then, actually was 
rejected in voting down the council of revision? Apparently, 
only this, that the court should give no advance official ruling 
which might involve it in politics, trammel its subsequent deci- 

46 Farrand, ii, 329, 335, 341, 427, 542. Gerry on August 18, and G. Morris on 
August 27 opposed the inclusion of judges. 
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sions, or subject its decisions to the possibility of being overruled 
by a coordinate branch of government. In short is not this a 
distinct recognition of the validity of the arguments put forward 
throughout the convention by the exponents of the judicial 
power, viz. the absolute importance of the separation of the powers 
of government and the independence of the judiciary with the 
necessary corollary that by its very nature such a judiciary must 
take cognizance of all laws and determine independently as to 
their binding force. 47 Hence the participation of the judiciary 
was unnecessary as well as impossible in any plan for preliminary 
revision of Acts of Congress. 

The consequence of this action of August 15, however, is seen, 
and best appreciated in the equally decisive action which came 
just eight days later, in the confirmation of the doctrine of judi- 
cial power thus implicitly comprehended in the Constitution. 
This was when on August 23rd upon the motion of Rutledge, the 
convention "Expunged in the VIII article the words the acts of 
the Legislature of the United States and of this Constitution so as 
that the Constitution and laws made in pursuance thereof, etc. 
should be the supreme laws of the several States." 48 Thereafter 
followed a final effort by Pinckney and Broom to carry the action 
further by resurrecting, in modified form, the congressional revi- 
sion plan. But a test vote showing it was disfavored the motion 
was withdrawn. 49 Nevertheless it evoked a considerable discus- 
sion participated in by Sherman, Langdon, Rutledge, Williamson, 
Mason, Ellsworth, Madison, G. Morris and Wilson, besides Chas. 
Pinckney. 60 Also present, but not debating, were McHenry, 
Gerry, Luther Martin, Dayton, Randolph and King. Langdon 
favored the motion because he wanted a national construction of 
the national Constitution. 51 Rutledge, on the other hand, 

17 The full force of this argument can be appreciated only by an extended 
analysis of the constitutional views expressed in the convention with copious 
citations, obviously impossible in this article. See however the review of Mc- 
Laughlin, Pope, and Corwin above. All these contribute pertinently to this 
subject, especially Professor Corwin. 

48 Farrand, ii, 393. 

49 Farrand, ii, 390, 391. 

50 Ibid, ii, 281-2, 389, 395. 

51 Ibid, ii, 391. 
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declared congressional revision would "damn the Constitution 
with the people." 52 Sherman, moreover, thought it unnecessary, 
the laws of the general government being already supreme and 
paramount. 53 Williamson held with Sherman, and the other 
debaters generally expressed views favoring the supremacy of 
national law. 54 Indeed to use Madison's later words: "In every 
proceeding in the Convention where the question of paramount- 
ship in the laws of the Union could be involved, the necessity of 
it seems to have been taken for granted." 55 And again: "Every 
vote in the journal proves a unanimity of the delegations on this 
point. 56 

The net result of the action of August 23 had been to make of 
Luther Martin's resolution of July 17, save for a few verbal changes, 
the ultimate supreme law clause for the States. Of the changes 
in wording the most significant was that reported September 12, 
by the committee of style and accepted on September 14 by the 
convention, whereby the "supreme law of the several States," 
became "the supreme law of the land." 57 

Meanwhile the real climax in the process of incorporating the 
essentials of judicial revision into the Constitution had come on 
August 27, when upon motion of Dr. Johnson, certain pertinent 
words borrowed from the supreme law clause were interpolated 
in Madison's clause of July 18, on the judicial power, so that its 
jurisdiction should "extend to all cases arising under the Consti- 
tution of the United States" and acts of Congress; while Rutledge 
got the addition of national treaties. 58 Thus was the national 
supreme law clearly defined and entrusted to the federal judi- 
ciary. 69 It was certainly in keeping with the spirit of the day, 

i2 Ibid, ii, 391. 

53 Ibid, ii, 390. 

54 Ibid, ii, 391. 

55 Ibid, iii, 523. Cf. also iii, 516, 522, 538, etc. 
"Ibid, iii, 527. 

57 Note the striking utterances of Madison and Mason on September 12 on the 
paramountcy of national law. Farrand, ii, 587 and 588. 

58 Farrand, ii, 430 and 431. 

69 The use of "judicial power" for "Supreme Court" was due to Madison and 
G. Morris. Farrand, ii, 431. 
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that a motion to make the exercise of the judicial power depend 
upon legislative regulations was defeated by a 6 to 2 vote. 60 

Although doubtless only a matter of regular order of business, 
yet it is a significant sequence that from the framing of the judi- 
ciary clause the convention turned to the consideration of the 
limitations upon State and Congressional legislation which should, 
be made in pursuance of the Constitution. 61 Is is not surprising 
then, that in the debate of August 28, Gouverneur Morris, like 
Williamson a few days earlier, should hold up the judicial power 
as the shield of the Constitution against infractions of these 
injunctions and prohibitions, or that Madison should assert that 
"Judges would be obliged to declare ex post facto laws null and 
void." 62 Thus from the situation illustrated by the circular letter 
of April 13, had emerged in the convention the devices we have 
traced for controlling both state and national legislation, while 
their incompatibility with the governing political principles of 
the day had brought instead the consummation of a restraint by 
laws in the veto provision of August 15, the "supreme law clause 
of August 23, with its culmination in the "judicial clause" of 
August 27, shown on August 28 to be the final sanction of both 
state and national judicial supervision. 

These discussions in committee of the whole or in full conven- 
tion are, however, by no means the sole test of the careful consid- 
eration given the potential supreme law article, or the judiciary 
proviso, by the "framers," for the labors of the committee of 
detail, 26th July to 6th August, and of the committee on style 
September 8 to 12 can not be disregarded. 63 On the former com- 
mittee were Rutledge, Randolph, Gorham, Ellsworth, Wilson, 
all of whom had, it seems, favored judicial control within the 

60 Farrand, ii, 431. Note also the earlier discussions of that day and the domi- 
nant desire of the Convention for a distinct and independent judicial power. 
Ibid, 426, ff. 

61 Farrand, ii, 439, ff . 

62 Morris. Cf. Farrand, ii, 439. Madison, Ibid, 440. Cf. also General Pinck- 
ney's arguments on the independence of the judges in a debate of August 27 on 
salaries. (Farrand, ii, 429.) 

For Williamson's statement on August 22, cf. Farrand, ii, 376. 
M Farrand, ii, 128-190 and ii, 581, 585. 
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few days prior to their appointment just as they did later. 64 
Wilson a pronounced exponent of judicial paramountcy was 
apparently the dominant mind of this committee. The com- 
mittee considered the Randolph, Pinckney and Paterson plans, as 
well as the views indicated, touching them, by the committee of 
the whole, for they had attended all the important debates upon 
these and other propositions. 66 It is hardly conceivable that these 
men had not weighed the import of the supreme law clause which 
they reported in their draft of August 6. 66 Similarly it was as to 
the committee on style composed of Johnson, Hamilton, G. Morris, 
Madison, and King all of whom accepted or showed their clear 
realization of the important function of the judiciary touching 
the Constitution. Moreover we have the statement of Morris 67 
himself, whose services are attested by Madison, 68 that in recasting 
the form of the judiciary clause he used his own notions as far 
as possible. 69 Morris also, evidently reworded the supreme law 
clause, using "law of the land" instead of "law of the several 
States." 70 The report of this committee became in all essentials 
the ultimate constitution. As it will scarcely be disputed that in 
such cases of committee legislation — whether initial, or revisionary, 
as here — the opinions of the members concerned are held to be 
the best criteria of the intentions of any such legislation, it is but 
reasonable to hold that the known opinions of the members of 
these two committees on the formulating of the Constitution, 
should merit at least special attention. 

64 Rutledge and Gorham are omitted in Professor Beard's list of advocates of 
judicial review, but cf. Farrand, ii, 79-80, 298-301, etc. Cf. Beard, op. cit, pp. 
17-64. 

65 Such for example as Hamilton's plan. Farrand i, 293. 

66 For evidence as to the work of the committee see Meigs, Growth of the Con- 
stitution, p. 281, ff., especially as to the substitution of the judiciary clause (art. 
ii, sec. 2) in Randolph's draft in place of a clause crossed out which had invested 
in the Supreme Court decision as to the nullity of a law repugnant to the Consti- 
tution. Also cf. Farrand, ii, p. 183. See also my subsequent evidence as to their 
individual views. 

67 Morris to T. Pickering, Farrand, iii, 419. 

68 Madison to Sparks, Farrand, iii, 498. 

69 Cf. Beard, Supreme Court, etc., p. 66, note on Morris's statement as inter- 
preted by McLaughlin. 

70 Supreme law clause, art. vi, sec. 2. Judiciary Clause, art. iii, sec. 2. 
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In considering the work of the convention as a whole, while we 
may admit the lack of a definitive vote on the specific question of 
judicial supervision; nevertheless in the light of the cumulative 
evidence of so many debates involving the doctrine; considering 
the unanimous attitude of the committees; and, above all, in view 
of the naturalness and completeness to be seen in the evolution of 
the application of the doctrine through the supreme law article of 
the States, into the supreme law clause of the Union, it would 
seem thus almost indisputable that judicial control was at least 
implicitly included in the Constitution by its framers who appar- 
ently saw no need of an express statement. Indeed the action 
of August 15 and 27, comes surely very near to a formal adop- 
tion of this important doctrine. Moreover it seems valid to rea- 
son, as does Professor Beard, that when a legal proposition before 
a legislative body is commonly and clearly stated by its sup- 
porters to involve certain fundamental implications and yet the 
measure is passed without the implications being controverted, 
then "those implications must be deemed part of the legal propo- 
sition when it becomes law." 71 And in fact the convention itself 
by its tacit acceptance of Madison's interpretation of the jurisdic- 
tion of the judiciary clause, furnishes an excellent proof of the 
validity of this logic. 72 And yet equally pertinent is Professor 
Beard's conclusion that to say the convention passed definitely 
upon every inference that could logically be drawn from the lan- 
guage of the instrument that it adopted would of course be absurd. 

If, however, the cumulative evidence of this work of the conven- 
tion, itself, should seem inconclusive as to the the adoption of the 
current judicial revision ideas as an inherent feature of the Con- 
stitution, yet we have still a resource by testing the views expressed 
or acted upon by individual members of the convention, either 
at that time, or within a reasonably contemporaneous period 
before or after the framing of the Constitution. This has been 
attempted more or less by most writers upon this subject but 
probably by none as thoroughly as by Professor Beard. Of the 
fifty-five delegates who actually attended the convention during 

71 Beard, Supreme Court, etc., pp. 63-64. 

72 Farrand, ii, 430. 
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part or all of its duration, he lists twenty-five who were, in his 
opinion, the most active and influential. From the twenty-five 
he finds that seventeen should be listed as showing definitely that 
they comprehended the doctrine of judicial control and either 
frankly approved it, or at least acquiesced in it. His poll is Blair, 
Dickinson, Ellsworth, Gerry, Hamilton, Johnson, King, Madison, 
Luther Martin, Mason, Gouverneur Morris, Robert Morris, 
Paterson, Randolph, Washington, Williamson and Wilson. To 
this list, moreover, at the suggestion of Professor McLaughlin, he 
adds Livingstone, and Brearly of New Jersey. 73 Also of minor 
members of the Convention he cites as favorable to judicial 
control, Baldwin and Few of Georgia, Strong of Massachusetts, 
Read and Bassett of Delaware and Wythe of Virginia. For the 
opposition, on the other hand, he lists Mercer of Maryland, 
Spaight of North Carolina and Gunning Bedford of Delaware 
with perhaps, also, Butler of South Carolina and Langdon of 
New Hampshire. 

It has been objected to this list that the inclusion of Washington 
for signing the judiciary act of 1789, of Senators Johnson and 
Robert Morris for their votes in favor of that act, and perhaps of 
Butler and Langdon for opposing it, is an unwarranted assump- 
tion. 74 On the whole there is validity in the objection although 
it would seem not to allow sufficiently for Professor Beard's 
stress upon the fact that he was showing that these men must 
have been cognizant at least of the idea of judicial control as it 
was again clearly expressed in the judiciary act, and that never- 
theless they took their action despite this cognizance. 76 Surely 
serious objection can not be made to this close linking of the judi- 
ciary act and the two pertinent clauses of the Constitution on 
the judiciary powers, 76 with the intention of showing the principle 
of judicial revision in each, for such connection was not only 
recognized by the Senate in framing their act, and thereafter 

73 Professor McLaughlin follows Scott. Cf. American Historical Review, iv, 456. 

74 Dr. W. F. Dodd in American Historical Review, xviii, p. 380. 

76 It is very true, however, that Professor Beard makes a stronger claim on p. 
51 which justifies the criticism of Dr. Dodd. 
76 That is, art. iii, sec. 2; art. vi, sec. 2. 
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generally in the sessions of Congress, but it was expressly employed 
by Madison in 1835." 

Moreover as to the specific names challenged a somewhat 
stronger inferential, or even definite, case could be made that 
Professor Beard presents, had he carried his research further. 
Thus Washington's statements in appointing his first judges, 78 
and his attitude with respect to the pension act cases, and to the 
test case on the carriage tax are stronger evidence bearing out our 
inferences drawn from his signature of the judiciary act. At least 
they were strong enough evidence to be so cited in congressional 
debates of 1802 upon judicial control. 79 Also while it is true that 
the Senate journals give no clue to the votes upon the judiciary 
act of 1789, yet Maclay's Journal affords clues as to the attitude 
of various senators like Robert Morris, Dr. Johnson, Bassett, 
Strong and others, and it particularly shows the influence of 
such advocates of judicial power as James Wilson and Judge 
McKean upon the votes of Robert Morris and the congressmen 
from Pennsylvania including George Clymer, and Thomas 
Fitzsimmons, and through their activity upon the attitude of 
other congressmen. 80 As to Langdon and Butler, Professor 
Beard himself questions whether their votes on the act of 1789 
really proves their opposition to judicial control, and justly so, 
for surely in the case of Langdon, at least, the records of the 
convention, as already seen, afford better evidence indicative of 
a different attitude. 81 

Practically every name listed as favorable, by Professor Beard, 
can be verified, and indeed, at times, with additional and some- 
times stronger evidence than he presents. For example, Caleb 
Strong's attitude need not depend on his vote for the judiciary 
act, even when strengthened by Maclay's testimony, for surely 
his attitude in the convention shows clearly his acceptance of 

77 Farrand, iii, 538. 

78 Sparks, Washington, ix, 35, 49, 86. 

79 Annals of Seventh Congress, p. 48, 575, 698, 903, 918. 

80 Wm. Maclay's Journal, especially pp. 74, 78, 85, 91, 100-103. See likewise 
the letters of Muhlenberg (June 18, 1789) and of Robert Morris (August 24, 
1789) to Judge Peters (Pennsylvania Historical Society, Peters MSS., vol. ix). 

81 Cf. Beard, p. 54. On Langdon, see p. 21 above. 
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judicial control, and that, too, directly after having seen something 
of the working of the doctrine as attorney for the losing side in a 
so-called Massachusetts precedent. 82 Perhaps really the chief 
fault to be found with Professor Beard's study is that it could so 
easily have been carried further and made more conclusive. For 
surely his disclaimer of completeness can hardly prevent our disap- 
pointment that when so much was done the search could not have 
been prosecuted further, at least before the original article was 
republished in permanent form. 83 Neither can it obviate our 
surprise when — sometimes from his own quotations from the 
debates — one man is left and his fellow chosen, and especially 
when some of those "left grinding at the mill," like Sherman 
Rutledge, Davie, etc. have not been overlooked by previous 
writers upon this question. 84 

As it has not been the object of the present paper to make more 
than an incidental study of this phase of the subject we need not 
stop here to present our verifications of Professor Beard's poll of 
the opinions of the delegates, and may rather pass to some 
possible additions. In tracing the proceedings of the conven- 
tion, we have already seen evidence of the attitude of Sherman 
and Rutledge which should certainly establish their adhesion to 
judicial protection of the Constitution. In fact Sherman is 
accepted by some writers on the subject upon less data than is 
here presented. But Gorham, Charles Pinckney, Strong and 
Langdon, make the same arguments as, and usually align them- 
selves with, men whose favorable opinion as to judicial review is 
regularly admitted. In all these debates the doctrine was 
broached and these men who attended regularly and participated 
intelligently in several such debates must surely have known 

82 On Strong see p. 16, notes 3 and 4 and p. 17, n. 1, above. It is of course not 
yet certain that Brattle vs. Hinckley was a bona fide precedent. 

83 Cf . Beard, op. cit. p. 16. The original essay appeared in the Political Science 
Quarterly, March, 1912. Cf. Beard op. cit, p. 56-63. Note omission of Strong 
and Gorham. 

84 Cf . Meigs, Growth of the Constitution, vi. 243-52, etc., 281-87. Elliot in Politi- 
cal Science Quarterly, 231. Meigs, 19 American Law Review, p. 175. 23 American 
Law Review, p. 394; 40 American Law Review, p. 380. Burr, 68, University of Penn- 
sylvania Law Review, 636, etc. 



THE JUDICIAL BULWARK OF THE CONSTITUTION 189 

what they were discussing. Certainly the public careers of the 
men in question do not indicate any mental denseness upon polit- 
ical problems. In no instance, moreover, which careful search 
has revealed, do these men take opposing ground during the period 
contemporaneous with the adoption of the Constitution. While 
this may be fraught with the usual dangers of inferences, yet we 
certainly may accept as significant the uncontradicted inferences 
indicated by their colleagues during these very debates.™ 

Among others who participated effectively in at least one of the 
several crucial debates affecting the judiciary, were Franklin, 
Daniel Carroll, Gen. C. C. Pinckney, Dr. McClurg, Broom and 
Lansing. The evidence as to their precise opinions is, to be sure, 
regrettably meagre, but it is surely sufficient to indicate that 
they must have understood, at least in a general way, the doc- 
trines of the judiciary functions there set forth. 86 Yet of the six, 
inference suggests only Lansing, who left the convention about 
July 5, as probably opposed to judicial control; while Carroll's 
votes in the first Congress, and certainly General Pinckney's 87 
speeches in the South Carolina legislature in January, 1788, go 
to confirm inferences of a favorable attitude. McClurg so rarely 
spoke that his expressed opinions are not easily found, but on July 
7 following one of the important debates on judicial power in 
which much stress had been laid on the argument of an inde- 
pendent judiciary as a factor in judicial control, he stated his 
belief that both the executive and the judiciary should be equally 
independent. 88 

Dayton and McHenry who shared in the unanimous vote on 
August 23, to amend the supreme law clause might also be assumed 
to have had an understanding of the attendant proceedings. 
Certainly McHenry 's note of the action is unequivocal, 89 while 

85 Cf. especially the debate of August 15. Farrand, ii, 298, etc. 

86 For these men note discussion on pp. 13-23 above; especially p. 13 for Frank- 
lin, and p. 21 for Broom. 

87 Elliot's Debates, iv, 226. The issue to be sure was specifically as to the 
nullity of laws contravening a treaty. But note also his plea in Bowman vs. 
Middleton (1791), 1 Bay 254. Cf. also his statement of August 27 on the impor- 
tance of the judiciary. Farrand, ii, 429. 

88 Farrand, ii, 33, etc. 

89 Farrand, ii, 395. 
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Dayton proved his faith at the first testing time on January 9 
and 10, 1793, when he distinctly voted for judicial revision of acts 
of Congress. Besides Dayton must have shared his colleague's 
knowledge of the New Jersey precedent in which Brearley, 
Paterson, and Livingstone had all been concerned. 90 George 
Clymer of Pennsylvania is another regular attendant of the 
convention whose consistent votes there, and his course as a 
thorough-going Federalist in the first Congress, when viewed in 
the light of his intimate friendship with James Wilson go far to 
create a presumption that he was a believer in judicial control, 
although a thorough search of private as well as public papers has 
yielded no specific evidence. 91 For Thomas Fitzsimmons another 
Pennsylvanian in the convention and in the earlier sessions of 
Congress whose votes on questions affecting the judiciary usually 
accord with those of Clymer, we fortunately have confirmation 
of his opinions in his votes for judicial review in January, 1793. n 
Happily still another minor member of the convention, Davie of 
North Carolina, Judge Iredell's law partner and significantly 
connected with him in the notable case of Bayard vs. Singleton, 93 
which established judicial control in his own state during the 
very days of the Philadelphia convention, also, like Iredell, ex- 
pressed his views so clearly in the North Carolina convention of 
1788 that we can easily place him among the known advocates of 
the judicial function of thwarting unconstitutional laws. 94 

With all due allowance for the precariousness of the evidence 
for certain of the foregoing cases nevertheless it is clear that the 

90 Cf . Austin Scott, 4 American Historical Review, p. 456. See also Breakley's 
significant letter of April 14, 1784, to Dayton (Pennsylvania Historical Society, 
Dreer MSS.). For the votes of January, 1793, cf. Journal of House of Represen- 
tatives, Second Congress, p. 658-59. 

01 I wish to express my appreciation to the descendants of George Clymer who 
sought to find and place at my disposal all existing family papers, and to Mr. B.A. 
Konkle who made a search for me of the Wilson papers in his hands. See Annals 
First Congress, p. 382, 489, 585, 591, 710, 735, etc. 

92 Cf. Note 90 above as to votes of 1793. Note also Fitzsimmons's petition to 
Congress, 16 Feb. 1802, Annals Seventh Congress, p. 188. 

93 Cf. Thayer's Cases in Constitutional Law, i, 78-90 or 1 Martin, No. Ca. Re- 
ports, 42. 

94 Elliot's Debates, iv, 156. 
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roll of members of the convention whose views upon judicial review 
is ascertainable should be extended. Thus to the twenty-five 
whom Professor Beard cites as favoring the doctrine should 
surely be added Rutledge, Gorham, Sherman, Chas. Pinckney, 95 
Gen. C. C. Pinckney, Davie and probably Langdon (transferred 
from the opposition list). While inference based on evidence of 
intelligent participation in the critical debates without opposing the 
assertions of judicial control made by the leading debaters in 
the convention — evidence frequently supported by other proofs 
— would suggest that Dayton, Clymer, Broom, Fitzsimmons, and 
probably McClurg, Carroll, and Franklin were either adherents 
of the idea or at least friendly neutrals. To professor Beard's 
"opposition" list might be added Lansing of New York, but on 
the other hand Langdon should be counted as favorable. Indeed 
Mercer, judging by the votes from Maryland, despite his protest 
on August 15, probably like Dickinson acquiesced in the fact of 
judicial control, or was shortly converted to it for he fully accepted 
it when it was first nationally tested. 96 In short the foregoing 
evidence would indicate that of the fifty-five actual members of 
the federal convention some thirty-two to forty of them, that is 
two-thirds of the Convention and including nearly every influen- 
tial member, upheld or accepted the right of the courts to disregard 
as law any unconstitutional legislation; while four or five members 
apparently opposed it. 97 

There remain then some ten members whose views have not 
yet been ascertained. Among these are Yates of New York who 
left on July 10, Pierce of Georgia absent after July 1, and Hous- 
toun who probably left about July 26, also Ingersoll and Mifflin 
of Pennsylvania, Bount and Alexander Martin of North Caro- 
lina, Houston of New Jersey, Jenifer of Maryland, and Gilman 
of New Hampshire. Yet even touching certain of these there 

95 Chas. Pinckney seems to have changed his opinions for a time about 1799- 
1803. As to his views, cf. Farrand, i, 131, 139, 140, 144, 150, 162, 164, 169, 171, 
173; ii, 28, 298, 382, 390; iii, 427, 503, 506, 509-10; Elliot's Debates, iv, 257-58; 
Wharton State Trials, 412 (1799); Annals Sixth Congress, p. 101 (1800). 

96 Farrand, ii, 294 ff . and Journal, House of Representatives, Second Congress 
pp. 658-9. 

97 Obviously the sliding scale allows for the rejection of the less definite cases. 
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are some indications as to their attitude. Thus though Gilman 
and Langdon arrived late, yet they heard the most important 
debates touching the judicial power and the vote of New Hamp- 
shire was regularly accordant with votes favoring that power. 
Gilman also voted thus in the first congress as far as can be deter- 
mined and though like Gerry, he voted with the opposition on 
January 9, 1793, yet on the final passage of the amended pension 
act (January 10) he changed his vote. 98 Both Blount of North 
Carolina and Pierce of Georgia were members in Congress on 
March 20, and April 3, 1787, when they agreed to the circular 
letter which contributed so much toward the wider recognition 
of the judicial power, and they doubtless shared the views of the 
other four elected members of the federal convention then present, 
King, Madison, Johnson and Few who are commonly admitted 
as favorable to judicial review." As to Houston of New Jersey 
there seems no strong reason why he should be singled out from 
the other members of the New Jersey delegation, with whom he 
voted, and with whom he must have shared any impression in 
favor of judicial revision incident to the Holmes vs. Walton prece- 
dent. 100 For the news of this case evidently reached Congress 
while Houston was attending in 1780, and besides as clerk of the 
superior court of New Jersey in 1781 he could hardly escape full 
knowledge of their significant decision of the previous year. 
Although Yates of New York left the convention his notes echo 
the first discussions on judicial revision and if he were the author 
of the Brutus letters 101 in the New York Journal and Weekly 
Register, it is clear that while he may not have favored judicial 
control yet he clearly recognized it as a feature of the Constitu- 
tion. Doubtless equally interesting indications could be found 

98 House Journal, First and Second Congress, pp. 658-59. 

99 Journal of Congress, 1787, pp. 32 ff. That Pierce fully comprehended the 
significance of judicial review is proved by his notes for June 4 (cf. Farrand, 1, 
109). 

100 Cf. A. Scott, 4 American Historical Review, p. 456, and W. M. Meigs, 47 
American Law Review, p. 691. 

101 Cf. Ford's Pamphlets on the Constitution, bibliography, no. 133; Debates 
and Proceedings of the Massachusetts Convention, 1788, pp. 366-98. Also cited by 
Davis. Political Science Review, November 1913, pp. 541-87. 
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touching the attitude of the five remaining members Ingersoll, 
Mifflin, Jenifer, Alexander Martin of North Carolina, and Hous- 
toun of Georgia, none of whom certainly attempted to dispute the 
opinion of the vast majority of the convention, and all of whom 
apparently advocated the adoption of the Constitution by their 
States. 

If out of fifty-five members of the convention but five remain 
without our having direct evidence or at least some specific clue 
as to their attitude, beyond the fact that they never openly opposed 
judicial control, and if, moreover, but a half dozen can be found 
to have seriously disbelieved in or even objected to the doctrine 
of judicial power, what reasonable doubt can there be that the 
common, and indeed the logical interpretation of their work, 
shows their real intention that the Constitution should find in the 
courts a bulwark against its infraction. Verily stronger confirma- 
tion of our chief contention could scarcely be desired than that 
afforded by the so-called opponents of the doctrine themselves as 
shown by Mercer, Dickinson and Yates, that judicial control 
clearly was wrought into the fabric of the Constitution. 

Admittedly there must have been variant interpretations of 
judicial control, various degrees of acceptance thereof, in such a 
body as the convention of 1787. Probably few recognized or 
could have prophesied its efficacy as a protection of the Consti- 
tution. Certainly even its stanch friends like Wilson advocated 
the council of revision as an additional safeguard. Even with its 
zealous advocates it was recognized as it has been ever since, and 
is recognized today, as but one of various checks and bulwarks 
provided against usurpation and unconstitutional action on the 
part of the States, or of branches of the federal government. It is 
therefore but natural that in some cases time may have been 
needed to strengthen and clarify the adherence of members of 
the convention to judicial revision. Also, undoubtedly, the argu- 
ments and motives for their acceptance of judicial control must 
have varied with different members of the convention. Some 
doubtless acted upon logical grounds in accordance with the domi- 
nant theories of the period, others probably were induced by the 
necessities of the situation, and even by the very compulsion of 
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the growth in the expression of the principle by the convention, 
while still others evidently were influenced by experience with 
various checks against usurpation. Upon those of the third cate- 
gory surely the precedents for judicial revision in some seven or 
eight of the thirteen states could scarcely have failed to make a 
serious impression. In fact Gerry and Madison, if not others, 
cited such cases as good argument before the convention. 102 

Neglecting, as we may, precedents for judicial abrogative revi- 
sion in the colonial period, as not pertinent since they are dubious 
or in any case have no traceable influence upon judicial control 
under the United States, we may note instead what local instances 
of such power apparently did influence the Fathers in their task 
of establishing a more perfect union. 103 A number of such 
state precedents — or, in some cases, "near precedents," since they 
are of varying scope and force — occurred prior to the first federal 
exercise of the power in 1792-93, and indeed most of them prior 
to the adoption of the Constitution. 104 We may note : (1) the influ- 
ential New Jersey decision of Walton vs. Holmes, 1779-80; (2) the 
usually-cited Virginia precedentsof Josiah Phillips,'1778 (dubious) ; 
Commonwealth vs. Caton, 1782 (not a decision); the Virginia 
judges, 1788 (merely assertions but very influential) ; and Kamper 
vs. Hawkins, 1793; (3) The Pennsylvania confiscation act opinion, 
1782; 103 (4) The New York case of Rutgers vs. Waddington 1784 
(abrogative construction) ; (5) The Rhode Island case of Trevett 
vs. Weeden (no decision) ; (6) in New Hampshire a case probably 
in 1785, and also M'Clary and Gilman and other cases in 1791 ; 106 
(7) a possible instance for Massachusetts in 1786-87; 107 (8) Bayard 
vs. Singleton, the noted North Carolina precedent of 1787; and 

102 Farrand, i, 97; and ii, 28. 

103 For colonial cases see Hazeltine in American Historical Association Reports, 
189-4, p. 299 ff. and Channing, History of the United States, iii, pp. 498 ff.; 526. 

104 For State precedents see Elliot, 5 Political Science Quarterly, pp. 233-8; 
Coxe, Judicial Power, (cf. index); and Thayer's Cases in Constitutional Law, i. 

105 For the Pennsylvania precedent, I hope elsewhere to present my evidence, 
but cf. Annals of Congress, First Congress, p. 1925. 

loo p or N ew Hampshire eases see Dodd, American Historical Review, xii, 348; 
Meigs, 47 American Law Review, 691. 1 New Hampshire Reports, 216 and Jeremiah 
Mason, Memoir, p. 26-27. 

107 Cf. A. C. Goodell, 7 Harvard Law Review, 415-24. 
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(7) the subsequent South Carolina cases of Ham vs. McClaws in 
1789 and Bowman vs. Middleton in 1792. 108 Thus judicial annul- 
ment was a recognized possibility in some two-thirds of the Union 
including every influential State, and was known practically 
from end to end of the confederation when the Constitution was 
adopted. This alone might warrant the assumption that the 
experience as well as the theory of such judicial power was not 
unfamiliar to most of the framers of the Constitution. And our 
assumption becomes a fact when we find that certainly Randolph, 
Madison, 109 Wyeth and Blair, Paterson, Livingstone, and 
Brearley, Hamilton, Gerry, Gouverneur Morris, 110 Strong, 111 
Davie, Pinckney, 112 and others had personal information of these 
cases. 113 In short when so many members including most of the 
leaders of the convention had such intimate connection with 
the practice of judicial control, their statements and actions 
upon this point can scarcely be challenged. 

The testimony already considered touching the dominant con- 
stitutional theories of the convention, as to the discussions 
and actions therein upon the judicial power, and the surprising 
degree of unanimity in the personal attitude of members, is most 
significant. Moreover what this threefold evidence tends to 
show with respect to the acceptance of judicial review as an in- 
herent feature of the Constitution, is largely confirmed by the 
evidence from incidents of the adoption and inauguration of 
the new Constitution. 

So much has been written upon this confirmatory evidence 
that we might pass it with the mere reminder of its existence were 
it not seriously challenged by a striking current article. 114 The 

108 1 Bay 93 and 252. 

109 As to Mason's plea in 1772 see Elliot, 5 Political Science Quarterly, p. 235. 

110 For Morris's address to the Pennsylvania Assembly in 1785 cf. Sparks, Life 
of Gouverneur Morris, iii, 438. 

111 For Strong's connection with Brattle vs. Hinckley see Goodell, 7 Harvard 
haw Review, 415. 

112 p or pinckney's plea in Bowman vs. Middleton see 1 Bay, 254. 

113 In other cases, see Elliot, 5 Political Science Review, and Coxe, Judicial 
Power. 

114 H. A. Davis, Annulment of Legislation by the Supreme Court, 7 American 
Political Science Review, 541-87. 
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writer of this article setting out with the avowed purpose of con- 
troverting Professor Beard's poll of the convention reaches the 
conclusion that some eleven members favored judicial control, 
sixteen were antagonistic and twenty-two were non-committal 
and hence, in his view, necessarily to be counted with the opposition. 
It is impossible to follow all the turns by which this result is 
reached, we may, however, note the chief arguments. Concisely 
stated, these are two. The first is that certain members did not 
preach judicial control as the sole and all sufficient panacea for 
possible wounds to the Constitution, or that if there are certain 
statements of theirs which can be construed as dubious for judicial 
control, therefore other weightier and more numerous evidences 
of their views on the other side, are to be counted as valueless. 
The second argues that the evidence of the ratification of the 
Constitution, and of the passage of the judiciary act of 1789, far 
from confirming the acceptance of judicial control, as commonly 
supposed, proves, instead, the rejection of the idea. It is hardly 
necessary to say that the first argument would disregard the 
context of statements cited, as well as the fact that a debater 
naturally controverts an opponent, if possible, squarely on the 
opponent's own argument. Likewise it fails to allow for the pecu- 
liar bias which heated argument for an unpopular cause ever 
gives, for the time being, to the loser's views. The second argu- 
ment, however, being so flat a contradiction of commonly accepted 
views merits our closer attention. 

Although the writer of the article in question admits the pecu- 
liarly unsatisfactory evidence, for his purpose, afforded by ratifying 
conventions, many of which were so unanimous as to adopt the 
constitution without recorded debate, nevertheless he announces 
his purpose to build upon this evidence the chief structure of his 
disproof of the acceptance of judicial revision. The results of an 
extended discussion, involving some generally neglected evidence, 
is on the whole an abler exposition, than even writers holding a 
brief for the other side have usually presented, that the right of the 
courts to abrogate unconstitutional legislation was stated or 
expounded during the ratifying campaign in at least eight or nine 
of the States. In some cases he admits that it was fully expounded 
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as in Virginia and Pennsylvania, with the result that even the 
opponents of the Constitution adopted the language of the 
doctrine. 116 To effect such results he stresses the fact that there 
was wide opposition to the judiciary provisions of the Con- 
stitution and many proposals to restrict the scope of national 
courts. He fails, however, to show by what art he has trans- 
muted the provincial outcries against distant courts, trials without 
juries, the swallowing up of state judicatories, the nationalization 
of the government through the "sweeping clause" and all like 
last-ditch shibboleths of the Anti-Federalists into genuine oppo- 
sition to judicial annulment. That there was a certain amount 
of real opposition to, or questioning of the doctrine surely no 
one would deny, but that opposition reached the proportions Mr. 
Davis would see, even he must admit remains unproved. For if, 
as he implies, all efforts to amend the Constitution by restricting 
the scope of court jurisdiction were directed against the revi- 
sionary function, what better proof could be desired that this 
function was everywhere recognized as an integral feature of the 
Constitution, and the corollary is then also unescapable that the 
Constitution was not so amended. Yet it is doubtful if even the 
most persistent defenders of the courts would pretend such una- 
nimity of recognition of judicial control by the men of 1788. One 
other aspect of the astonishing treatment of the evidence from the 
conventions can scarcely be passed over. It is seen in the discus- 
sion of the North Carolina convention of 1788, where only Steele 
is credited with a statement of the revisionary doctrine. 116 Mac- 
laine, it seems, declared that the people would prevent legislative 
usurpation, therefore he of course rejected judicial control. 117 
What Maclaine said later in the day, however, touching the 
judiciary we are not told. 118 Neither are we told of the able 
exposition by Davie, 119 or the statements of Johnston 120 and 

115 Cf. "Centinel" in Pennsylvania. 

116 Elliot's Debates, iv, 71. 

117 Ibid, 161. 

118 Ibid, 164, 180-82, etc. 

119 Ibid, 156-160, 181. 

120 Ibid, 187-8. 
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Cabarrus, 121 all Federalists. Indeed had even Iredell's remarks 122 
been followed through the debate of July 29, there would hardly 
be grounds for the broad suggestion that the strongest Federalists 
deliberately dodged the topic of judicial control in the ratifying 
conventions. 123 

In the face of Mr. Davis's examination of the question we can 
therefore, if anything, the more boldly repeat, that the doctrine 
of judicial power was asserted favorably or otherwise in nine 
States. In Pennsylvania this assertion was through the able 
expositions of Wilson and McKean; 124 in Virginia it was made 
by Marshall, Grayson, Pendleton, Randolph, Patrick Henry 
and others; 125 in Connecticut by Ellsworth; 126 in Massachusetts 
by Samuel Adams; 127 in Maryland, Luther Martin, despite the 
possible construction of certain of his words; 128 Dickinson in 
Delaware; 129 Hamilton and others in New York; 130 Rutledge, C. C. 
Pinckney and others in South Carolina, 131 and in North Carolina 
Davie, Iredell and the rest. If in various cases only partial 
aspects of the doctrine were discussed, it was because the doctrine 
was but partially questioned — and that, usually, by states' rights 
advocates. No one, however, can deny the breadth and nation- 
wide appeal of the expositions by Madison and Hamilton in the 
Federalist, 132 or Wilson's widely circulated speeches. 

Undaunted, however, by the lean harvest afforded by the 
records of the ratifying period Mr. Davis has been forced by the 
exigencies of his case to attack the validity of the use of the first 
judiciary act as evidence supporting the legality of judicial annul- 

21 Ibid, 184. 

22 Ibid, 178, 179, 185, etc. 

23 Davis, 7 Political Science Review, p. 580. 

24 McMaster and Stone : Pennsylvania and the Federal Constitution, pp. 305, 
340, 354, 766. 

25 Elliot's Debates, iii, 205, 299, 325, 443, 539-41, 548, 553, 567-69. 

26 Elliot, ii, 196. 

27 Ibid, ii, 151. 

28 Elliot, i, 380; Farrand, iii (see index). 

29 R. L. Ford, Pamphlets on the Constitution, p. 184. 

30 Elliot's Debates, ii, 348, 362, etc. 
Ibid, 266-70. 

32 Especially numbers 32, 39, 44, 78-82. 
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ment. With a dexterity and nimbleness which Judge Gibson 
could not attain, he goes beyond the decision of Eakin vs. 
Raub 133 and boldly asserts that because the twenty-fifth section 
of this judiciary act does not state specifically that federal courts, 
as part of their original jurisdiction, shall declare the nullity of 
acts of Congress then of course the act was a valiant attempt to 
restrict and throttle judicial revision and hence all who favored 
the act in any way (whatever they might have previously and 
subsequently said in favor of the doctrine being deemed worthless) 
are certain opponents of the idea. Thus by one fell stroke, Ells- 
worth, Paterson, Robert Morris, Washington and the rest are 
transferred to the ranks of the opposition. 134 To do this Mr. Davis 
deliberately ignores the fact that the real object of the judiciary 
act is to put into effect the supreme law and judiciary clauses of 
the Constitution, and its real animus the desire to set the seal at 
once upon the great achievement of the Constitution, the future 
prevention of provincial nullification of the paramount law. 136 
In short the curbing of Congress was not here a direct issue. 
Why also, it was not an issue Mr. Davis might have found in 
Maclay's Journal, a,nd above all in the great debate on the removal 
power and the department of foreign affairs of neither of which 
source of information was he ignorant. 136 In fact a fuller recog- 
nition, a sanction, definition and prediction at once, of judicial 
supervision of Congressional Acts could scarcely be desired than 
is afforded by this debate of June 1789, which is but the fullest 
of some eight or more instances in which the first Congress regis- 
tered its faith in the judicial power. That this Congress could 
not have misinterpreted the intention of the Constitution is 

133 12 Sergeant and Rawles's (Pennsylvania) Reports, 330. Cf. discussion by 
Pope, 27 Harvard Law Review, 52 ff. 

134 ]? or Paterson's incontrovertible consistency see p. 202 below (in part). 

135 Also, as Madison and Smith of South Carolina expressed it, to make the 
national judiciary coextensive with the national legislature. Cf. Annals of First 
Congress, pp. 812, 816. 

136 Maclay, Journal, pp. 85-87, which shows conclusively that the 25th sec- 
tion of the act was forced by the appellate jurisdiction granted the Supreme 
Court by the Constitution itself; also Annals First Congress, pp. 459ff. Note 
the references to both, in Mr. Davis's article, for other points. 
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assured when we find in the Senate ten framers of that document, 
viz: Ellsworth, Paterson, Few, Strong and Bassett of the Com- 
mittee which framed the judiciary act, Robert Morris, Johnson 
and Read who approved it, Langdon and Bedford who opposed 
it, while in the House were Gerry, Gilman, Carroll, Sherman, 
Clymer, Baldwin, Fitzsimmons and Madison, that is fully one- 
third of the membership of the federal convention. 137 

Truly Mr. Davis well admits that in his conclusions he walks 
on dangerous ground for he disagrees in his interpretation of the 
judiciary act, and of the constitutionality of judicial review not 
merely with the one authority to whom he alludes, but rather 
with the vast majority of authorities — legislators, judges, consti- 
tutionalists and historians alike — since 1787. 138 

In view of Mr. Davis's insistence in his interpretation of the 
judiciary act, and elsewhere, on the distinction between coordi- 
nate judicial review, and review by a superior court of acts of a 
subordinate legislature it may well be asked why no deliberate 
effort has been made to emphasize such a discrimination in our 
review of the action of "framers," "ratifiers" and "inaugurators" 
of the Constitution. The answer is that in so doing we have 
sought to adhere the more faithfully to the natural evolution of 
the full idea of judicial control as it developed in the federal con- 
vention. For the evolution was truly an organic growth, and we 
are holding no political clinic for the disservement of its members. 
That there is a practical distinction between abrogation of state 
laws, and that of national laws by the federal judiciary cannot be 
denied, yet clearly the fundamental principle involved is alike in 
both. Indeed, even had we no evidence of the unity in develop- 
ment of the full doctrine of judicial revision in the convention, yet 
certainly evidence as to the acceptance of the doctrine in the one 
form cannot be denied to have at least inferential bearing upon 
the apparent attitude toward the other aspect of the question at 

137 Naturally Randolph and Washington might be counted with the eighteen 
members of Congress, since they concurred in the congressional action as to the 
judiciary. 

138 See 7 American Political Science Review, 582. As Mr. Davis does not name 
the "able scholar" who has pronounced his interpretation of the judiciary act 
"absurd" we are at a loss as to which one he may refer to. 
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the time of the formation of the Constitution. For however pre- 
cise may be the present attitude of some upon this point — admit- 
ting the constitutionality o fsupervision for the states, denying 
it for acts of Congress — yet we can hardly escape the evidence 
that such nice distinctions as to the principle involved were 
scarcely voiced at the adoption nor during the early interpretations 
of the Constitution, although the "Fathers" can hardly be said 
to have eschewed fine spun controversy. 

That in fact the full principle of judicial supervision and pro- 
nouncement as to the validity of legislation was considered from 
the very initiation of the government under the Constitution to 
be an inherent feature of that instrument is attested by the action 
of all three governmental branches at that period. It is, however, 
impossible here to more than mention the convincing facts which 
form the remaining steps in the expression of judicial control 
prior to Marbury vs. Madison or which are, in other words, the 
remaining bases of Marshall's decision in that case. 

Three of these steps — or bases — we have already seen. Thus 
we have stated the theoretical sources of the doctrine, we have 
examined the evidence of its acceptance in the Constitution and we 
have noted in the debates of the first Congress upon some eight 
occasions in 1789, and again in February, 1791, the validation and 
definitionbothoi theprinciples and application of judicial control, 139 
a legislative sanction in which there is ample evidence that the 
executive power concurred. 140 There remains then to indicate 
the progress — if it be called such — between 1791 and 1803. 

The utilization of their function by the courts naturally came 
at the first opportunity. This step which followed speedily the 
expressed sanction of the coordinate branches was first taken in 
the cases of Hayburn, Chandler and Yale Tod, which grew out 
of the pension act of 1792. 141 This exercise of judicial independ- 
ence was acquiesced in by Congress and the Executive and this 

139 Annals of First Congress, pp. 267, 439, 459-573, 661, 681, 819, 900, 1894-1928, 
etc., etc. 

140 Cf. Washington's letters to the judges in 1789-90. Sparks's Washington, 
x, 35, 49, 86, also Randolph's report of December 27, 1790. 

141 2 Dallas, 410, also Annals Seventh Congress, 921-924. 
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instance, as well as the decision in the test case of United States 
vs. Hylton wherein the Executive and Congress deliberately in- 
voked judgment on the validity of the carriage tax, was regu- 
larly cited as valuable precedent until it was merged in Marshall's 
argument in 1803. 142 Moreover the cases of Van Home's lessee 
vs. Dorrance 143 wherein Justice Paterson gave his masterly state- 
ment of judicial guardianship of a Constitution, of Hylton vs. 
Ware, 144 Calder vs. Bull, 146 Cooper vs. Telfair 146 and numerous 
others merely mark a continued exercise of the same power in 
varied but scarcely more impressive form; in several of which 
cases, it may be worthy of remark, Justices Paterson, Wilson and 
Iredell found opportunity to register their consistent adherence 
to judicial supervision. 

The fifth evidence of the constitutionality of this function 
thus exercised by the federal courts, particularly in its national 
aspect is found in the continued acquiescence in and approval by 
Congress and the Executive both of their own original sanction, 
and of the current exercise of their so recognized function, by the 
courts. This is shown not only in the bringing of test cases by the 
President under direction and with the support of Congress such as 
the Yale Tod case, and United States vs. Hylton already noted, 147 
but also in utterances in every Congress prior to 1802, especially 
in the debates of 1793, 1796, 1798 and 1801. While it must be 
said that none of these utterances mark a broader definition 
of the revisionary function, yet they do show a change, in the 
theoretical arugments advanced, from stress on judicial independ- 
ence to emphasis on a separate, coordinate judicial power. 148 
Likewise after 1798 signs of coming revolt may be detected, 149 

142 3 Dallas, 175. 
113 2 Dallas, 308. 
144 3 Dallas, 211-37. 
146 3 Dallas, 386. 

146 4 Dallas, 14. 

147 Annals of Congress, Seventh Congress, p. 926. 

148 The shift may be traced in the Jay treaty debates of March and April, 1796, 
in the House. Cf. Annals Fourth Congress, first session. 

149 As is well known the Kentucky and Virginia resolutions were a challenge to 
judicial control, and brought replies from most of the States generally defending 
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although no attempt at a denial of the doctrine can be found in 
the congressional debates prior to the characteristically contra- 
dictory utterance of Charles Pinckney, March, 5, 1810. 150 

The situation in 1802-03 was ripe for the final step which 
should definitively mark the validity of judicial supervision. This 
was the able defense of the principle against the attack of a 
political revolution. Though the retort was as partisan as the 
challenge yet it brought out a full confirmation (in which even 
most of the opposition united) of the function of the independent 
coordinate judiciary to determine whether an act of the coordi- 
nate legislature, and executive shall have a legal status. 151 

What then was left for Marshall but to return the partisan 
challenge in the name of the judiciary by crystallizing with force- 
ful logic the principles recognized by the framers of the Consti- 
tution, comprehended in that instrument, sanctioned and defined 
with the initiation of the new government, utilized by the courts, 
and commonly accepted theretofore and since by the nation. 

the doctrine. See Ames' State Documents on Federal Relations. Also Anderson, 
5 American Historical Review, 43 ff. See also Pinckney's 1799 letter, Wharton's 
State Trials, 412. 

150 Annals Sixth Congress, p. 101. 

151 Annals Seventh Congress, pp. 32-182, 529-975. In fact but three members of 
the House and one Senator denied the validity of judicial control. 



